BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of Clackamas Education ) FINDINGS OF FACT,
Service District North Clackamas School ) CONCLUSIONS,
District 12 ) AND FINAL ORDER

) Case No. 18-054-044

I. BACKGROUND

On November 5, 2018 the Oregon Department of Education (Department) received a letter of
complaint (Complaint) from the parent (Parent) of a student (Student) residing in the North
Clackamas School District (District) and attending a Clackamas Education Service District
(CESD) therapeutic placement. The Parent requested that the Department conduct a special
education investigation under Oregon Administrative Rule (OAR) 581-015-2030. The Department
provided the District with a copy of the Complaint on November 7, 2018.

On November 13, 2018, the Department sent a Request for Response (RFR) to the District and
CESD, identifying the specific allegations in the Complaint to be investigated and establishing a
Response due date of November 27, 2018. The District and CESD completed their respective
Responses and the Department's Contract Investigator (Investigator) received each on
November 30, 2018. Each Response included a narrative, exhibit listing, and documents
referenced below. Because the instant Complaint involves the same school district and education
service district and because the instant Complaint involves similar allegations, the Investigator
retained materials submitted from a previously-filed complaint, number 18-054-039, to
supplement the instant investigation. The documents received from all Parties for both complaints
and upon which the investigator relied are as follows:

Amended |IEP dated September 19, 2017

Email correspondence between District and Parent, and between CESD and parent

beginning October 23, 2017 through November 5, 2018

Prior Written Notice dated November 17, 2017

Summary of Meeting dated November 17, 2017

Daily Behavioral Tracking Sheets dated between January 4, 2018 and November 8, 2018

Behavioral Incident reports including Restraint Reports dated between January 5, 2018 and

September 26, 2018

7. Incident Report Details Graph dated January 2018 through May 16, 2018

8. Notice of Team Meeting dated January 16, 2018

9. Prior Written Notice dated January 26, 2018

10. Handwritten Meeting Notes dated January 26, 2018

11. Notice of Team Meeting dated February 22, 2018

12. |IEP Notes dated March 8, 2018

13. IEP dated March 8, 2018

14. Placement Determination dated March 8, 2018

15. Prior Written Notice dated March 8, 2018

16. Student’s alternate activity schedule with social sills specialist dated April 2, 2018 through
April 12, 2018

17. Notice of Team Meeting dated April 6, 2018

18. Prior Written Notice dated April 18, 2018

19. Amended IEP dated April 18, 2018

20. Notice of Team Meeting dated April 23, 2018

21. Prior Written Notice dated May 2, 2018

22. |EP Meeting Minutes dated May 2, 2018
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23. Incident Report Details Graph May 17, 2018 through 11/15/2018

24. Functional Behavior Support Plan and Behavior Support Plan dated May 17, 2018

25. Student’s preferred activity/Plan B schedule dated May 10, 2018 through May 18, 2018

26. Social Skills Specialist planned intervention notes dated May 1, 2018

27. Social Skills Specialist follow up notes to planned intervention dated May 16, 2018

28. Social Skills Specialist planned intervention notes re: walk outs dated May 17, 2018

29. Social skills specialist preferred activity plan notes dated May 18, 2018

30. Student preferred activity schedule dated between June jj4, 2018 and June 8, 2018

31. Notice of Team Meeting dated June 5, 2018

32. IEP Meeting Minutes dated June 12, 2018

33. Prior Written Notice dated June 12, 2018

34. General Authorization for Community Travel executed by Parent on August 30, 2018

35. Google Apps Parent Permission form executed by Parent (undated)

36. Social/Behavioral Intervention and Permissions to Disclose modified by and executed by
Parent on August 30, 2018.

37.2018-2019 Heron Creek Program Family Acknowledgement Form modified by and executed
by Parent on August 30, 2018.

38. Authorization for Mediation Administration by Designated Personal executed by Parent on
August 30, 2018

39. Heron Creek Participation agreement modified by and executed by Parent (undated)

40. Discipline Data between September 2018 and November 2018

41. Goal Summary between September 2018 and November 2018

42. Student Goal Summary beginning September 2018 through November 2018

43. Student discipline data between September 2018 through November 2018

44. Search and Seizure Reports dated from September 4, 2018 through September 18, 2018

45. Family Feedback forms dated between September 4, 2018 and November 17, 2018

46. Student’s Plan B schedule dated between September 5, 2018 and September 10, 2018

47. Social Skills Specialist notes dated September 5,6, and 10, 2018

48. Parent notification letter regarding communication plan dated September 7, 2018

49. Emails between District and CESD dated between September 11, 2018 and November 5,
2018

50. Emails between District Superintendent and ODE dated September 14, 2018 through
September 17, 2018

51. Student's Zone Practice and social skills practice schedule dated October 2, 2018 through
October 18, 2018

52. Let's Go Learn testing results dated October 16, 2018

53. Social Skills Specialist notes dated November 1 and 5, 2018

54. Inter-District emails dated from November 3, 2017 through September 5, 2018

55. IEP team meeting notes re: BRA/BS review dated November 15, 2018

56. PPS Grade 2 Phonics Survey — Assessor Copy (undated)

57. Email excerpts created by District/CESD from Parent emails (undated_

58. parent communication chart created by CESD (undated)

59. Student’s daily preferred activity (craft) schedule ( undated)

60. CESD data percentages chart for school year 2018-2019

61. Behavior Support Plan Addendum (undated)

62. School work completed by Student (undated)

At the request of the Investigator, CESD submitted the following documents in advance of in-
person interviews:

1. Incident reports for school year 2018-2019

2. Functional Behavior Assessment and Positive Supports and Strategies dated January 16,
2018
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3. Social Skills Specialist Notes dated January 16, 2018

4. Social Skills Specialist notes dated January 25, 2018

5. Report card for School Year 2017-2018

6. Parent Consent for Individual Evaluation dated and executed by Parent March 8, 2018
7. Inter-district emails dated between March 16, 2018 and June 14, 2018
8. Social Skills Specialist notes dated April 13, 2018

9. Goals Summary Before and After April Meeting (undated)

10. Social Skills Specialist notes dated May 2, 2018

11. 1EP Progress notes updated July 26, 2018

12. Social Skills Specialist notes dated November 13, 2018

13. BSP Progress Monitoring (undated)

14. Summary of acts of class disruptions and violent acts (undated)

15. Hand sketched diagram of school property including outside areas

The Investigator determined that in-person interviews with CESD staff were necessary. On
December 18, 2018, the Investigator interviewed CESD personnel, including the Special
Education Director and School Principal. The Investigator did not interview District personnel for
this Complaint, having conducted comprehensive interviews of District personnel in connection
with the complaint number 18-054-039 investigation.

The Parent submitted the following documents to the Investigator:

Behavioral and Discipline Incident reports dated between January 5, 2018 and July 11, 2018
Amended |IEP dated March 15, 2017

IEP dated October 17, 2016

Notice of Team Meeting dated October 1, 2016

Prior Written Notice dated October 17, 2016

IEP team meeting notes dated October 17, 2016

Special Education Determination Placement dated October 10, 2016

Emails between Parent and District dated March 17, 2017 through December 15, 2017
Behavioral Data for school year 2016-2017 from MESD

10. Notes from Behavioral meeting dated September 17, 2017

11. Emails between the Parent and CESD beginning January 30, 2018 and continuing through
12. IEP team meeting Minutes dated March 8, 2018

13. Goal summary sheet for school year 2017-2018

14. Behavioral Incident report chart for school year 2017-2018 from CESD

15. Emails between Parent and CESD dated between January 3, 2018 and July 17, 2018

16. Notice of team meeting dated June 5, 2018

17. Prior Written Notice dated June 12, 2018

18. IEP team meeting minutes dated June 12, 2018

19. School work the Student completed in school years 2015-2016, 2016-2017, and 2017-2018.
20. IEP Goal tracking for school year 2018-2019

21. Behavioral Data for school year 2018-2019

22. FBA and BSP dated May 17, 2018

23. Family feedback form dated November 17, 2018 (after complaint was filed)
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At the request of the Investigator, the Parent submitted the following data and documents:

Email to the US Department of Education Office of Civil Rights dated February 22, 2015
Email to Governor Kate Brown dated October 13, 2016

Criminal Complaint filed with Clackamas County Sheriff dated December 20, 2016
Complaint to US Department of Education Office of Civil Rights dated December 31, 2016
Email to US Department of Education Office of Civil Rights dated April 25, 2017
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6. Complaint to North Clackamas Superintendent dated June 18, 2017

7. Functional Behavior Assessment dated February 15, 2017, updated May 25, 2017 and
updated September 13, 2017.

8. Positive Behavior Intervention Plan from MESD (undated)

9. Email correspondence to City of Portland regarding criminal complaint filed by Parent dated
December 27, 2017

10. CESD FBA revision dated January 16, 2018

11. Email to DHS from Parent dated June 4, 2018

12. Email to Clackamas County District Attorney dated October 10, 2018

13. Recordings of IEP Team meetings between November 6, 2017 and November 5, 2018

The Investigator did not interview the Parent in-person for this Complaint. Thorough interviews
were completed for complaint number 18-054-039 and the Parent furnished the Investigator with
substantial information via email.

The Investigator reviewed and considered the previously-described documents, interviews,
exhibits, and complaint number 18-054-039 materials in reaching the findings of facts and
conclusions of law contained in this order.

Under federal and state law, the Department must investigate written complaints that allege
Individuals with Disabilities Education Act (IDEA) violations that occurred within one year prior to
the Department'’s receipt of the complaint. The Department must issue a final order within sixty
days of receiving the complaint. This order is timely.

Il. ALLEGATIONS AND CONCLUSIONS

The Department has jurisdiction to resolve this Complaint.! The Parent's allegations and the
Department's conclusions are set out in the chart below. These conclusions are based on the
Findings of Fact in Section |l and the Discussion in Section IV. This Complaint covers the one-
year period from November 6, 2017 through November 5, 2018.

Allegations Conclusions

1. | IEP Implementation Partially Substantiated

a. The Parent alleges that the District
and CESD violated the IDEA
because each did not create and
implement an appropriate Functional
Behavioral Assessment and did not
create and implement an appropriate
Behavioral Support Plan.

b. The Parent further alleges that the
District and CESD failed to provide
appropriate counseling services and
consultation pursuant to the
Student’s IEP.

a. Substantiated

Between January 4, 2018 and May 2018, the
District and CESD failed to respond to the
Student's challenging behaviors in a timely
manner and failed to address the lack of a
support plan for the Student's behaviors. The
Department substantiates this allegation.

b. Not substantiated

On multiple occasions, the Parent declined to
allow a CESD psychiatrist to access the
Student’s records. Absent the Parent
executing such releases, the CESD
psychiatrist was unable to carry out the

134 CFR §§ 300.151-153; OAR 581-015-2030.
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(34 CFR §§ 300.323, 300.324, 300.320;
OARs 581-015-2220, 581-015-2205,
581-015-2181)

consultation services described in the
Student’s IEP. The Department does not
substantiate this allegation.

2. | Parent Participation

The Parent alleges that the District and
CESD violated the IDEA by creating a
restrictive communication plan wherein
the Parent:

a. Could not communicate with the
Student’s IEP Team; and

b. Did not receive timely updates
regarding the Student’s discipline.

(34 CFR § 300.501; OAR 581-015-
2190)

Substantiated as to CESD

a. CESD had valid reasons to create a
communication plan to facilitate information
exchanges with the Parent. However, from
September 7, 2018 to November 5, 2018,
the CESD denied the Parent an
opportunity for meaningful participation
when it placed an arbitrary limit on the
number of Parent-delivered words that
would be read per week, regardless of
subject matter. The Department
substantiates this allegation as against
CESD.

b. The Student’s behaviors impede the
Student's learning. CESD did not provide
the Parent with timely reports of behavioral
incidents and as such, the Parent was
denied the opportunity to meaningfully
participate in the Student’s |IEP
development and revision. The Department
substantiates this allegation as against
CESD.

3. | Extended School Year (ESY)

The Parent alleges the District and
CESD violated the IDEA because each
failed to provide Extended School Year
(ESY) services to the Student when data
existed that evidenced the Student’s
regression.

(34 CFR § 300.106, OAR 581-015-
2065)

Substantiated

The District and CESD found the Student did
not qualify for ESY despite documented
evidence indicating the Student had failed to
recoup skills. The District and CESD
acknowledged the benefit of the Student
participating in ESY to build relationships but
did not offer the Student a complete ESY
program. The Department substantiates this
allegation.
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